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the loan, the chances of the project’s
success or the repayment ability of the
borrower. Such determination will be
in writing by the reviewing official and
explain fully what the special cir-
cumstances are and how FmHA or its
successor agency under Public Law 103–
354 decided upon the percentage of eq-
uity investment to be required in the
individual case.

(c) FmHA or its successor agency
under Public Law 103–354 will require
the borrower to contribute all of the
equity requirement in the form of ei-
ther cash or tangible earning assets in-
jected into the business and reflected
on the balance sheet. Appraisal surplus
and/or subordinated debt cannot be
used in the calculation of the equity
requirements.

[52 FR 6501, Mar. 4, 1987, as amended at 58 FR
40039, July 27, 1993]

§ 1980.442 Feasibility studies.

A feasibility study by a recognized
independent consultant will be re-
quired for all loans, except as provided
in this paragraph. The cost of the study
will be borne by the borrower and may
be paid from funds included in the loan.
The loan approval official may make
an exception to the requirement of a
feasibility study for loans to existing
businesses when the financial history
of the business, the current financial
condition of the business, and guaran-
tees or other collateral offered for the
loan are sufficient to protect the inter-
est of the lenders and FmHA or its suc-
cessor agency under Public Law 103–
354. FmHA or its successor agency
under Public Law 103–354 will thor-
oughly document the justification for
the exception to the feasibility study
for such businesses. An acceptable fea-
sibility study should include but not be
limited to:

(a) Economic feasibility. Information
related to the project site, availability
of trained or trainable labor; utilities;
rail, air and road service to the site;
and the overall economic impact of the
project.

(b) Market feasibility. Information on
the sales organization and manage-
ment, nature and extent of market
area, marketing plans for sale of pro-
jected output, extent of competition

and commitments from customers or
brokers.

(c) Technical feasibility. Technical fea-
sibility reports shall be prepared by in-
dividuals who have previous experience
in the design and analysis of similar fa-
cilities and/or processes as are proposed
in the application. The technical feasi-
bility reports shall address the suit-
ability of the selected site for the in-
tended use, including an environmental
impact analysis. The report shall be
based upon verifiable data and contain
sufficient information and analysis so
that a determination may be made on
the technical feasibility of achieving
the levels of income and/or production
that are projected in the financial
statements. The report shall also iden-
tify any constraints or limitations in
these financial projections and any
other facility or design related factors
which might affect the success of the
enterprise. The report shall also iden-
tify and estimate project operating and
development costs and specify the level
of accuracy of these estimates and the
assumptions on which these estimates
have been based. For the purpose of the
technical feasibility reports, the
project engineer or architect may be
considered an independent party pro-
vided the principals of the firm or any
individual of the firm who participates
in the technical feasibility report does
not have a financial interest in the
project, and provided further that no
other individual or firm with the exper-
tise necessary to make such a deter-
mination is reasonably available to
perform the function.

(d) Financial feasibility. An opinion on
the reliability of the financial projec-
tions and the ability of the business to
achieve the projected income and cash
flow. An assessment of the cost ac-
counting system, the availability of
short-term credit for seasonal business
and the adequacy of raw material and
supplies.

(e) Management feasibility. Evidence
that continuity and adequacy of man-
agement has been evaluated and docu-
mented as being satisfactory.

Administrative

FmHA or its successor agency under Pub-
lic Law 103–354 loan approval officials will be
selective in approving borrowers for new
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business ventures involved in unproven prod-
ucts, services, or markets. Should such busi-
nesses be considered, additional equity will
usually be required.

[52 FR 6501, Mar. 4, 1987, as amended at 58 FR
40039, July 27, 1993]

§ 1980.443 Collateral, personal and cor-
porate guarantees and other re-
quirements.

(a) Collateral. (1) The lender is respon-
sible for seeing that proper and ade-
quate collateral is obtained and main-
tained in existence and of record to
protect the interest of the lender, the
holder, and FmHA or its successor
agency under Public Law 103–354.

(2) Collateral must be of such a na-
ture that repayment of the loan is rea-
sonably assured when considered with
the integrity and ability of project
management, soundness of the project,
and applicant’s prospective earnings.
Collateral may include, but is not lim-
ited to the following: Land, buildings,
machinery, equipment, furniture, fix-
tures, inventory, accounts receivable,
cash or special cash collateral ac-
counts, marketable securities and cash
surrender value of life insurance. Col-
lateral may also include assignments
of leases or leasehold interest, reve-
nues, patents, and copyrights.

(3) All collateral must secure the en-
tire loan. The lender will not take sep-
arate collateral to secure only that
portion of the loan or loss not covered
by the guarantee. The lender will not
require compensating balances or cer-
tificates of deposit as a means of elimi-
nating the lender’s exposure on the
unguaranteed portion of the loan. How-
ever, compensating balances as used in
the ordinary course of business may be
used.

(4) Release of collateral of a going
concern is based on a complete analysis
of the proposal.

(i) Release of collateral prior to pay-
ment-in-full of the FmHA or its suc-
cessor agency under Public Law 103–354
guaranteed debt must be requested by
the lender and concurred with by the
State Director as prescribed in
§ 1980.469 Administrative D.2 of this
subpart subject to the following condi-
tions:

(A) Collateral taken initially or sub-
sequently may not be released prior to
the payoff, in full, of the loan balance

without adequate consideration for the
value of that collateral. Adequate con-
sideration may include, but is not lim-
ited to:

(1) Application of the net proceeds
from the sale of the collateral to the
note in inverse order of maturity. All
or part of the total proceeds, if ap-
proved by the Administrator, may be
applied to the payment of current or
delinquent principal and interest on
the note; or

(2) Use of the net proceeds from the
sale of collateral to purchase collateral
of equal or greater value for which the
lender will obtain a first lien position;
or

(3) Application of net proceeds from
the sale of collateral to the borrower’s
business operations in such a manner
that enhancement of the borrower’s
debt service ability can be clearly dem-
onstrated; for example, the payoff or
reamortization of the loan as the result
of a large extra payment which reduces
subsequent installments on the loan; or

(4) Assurance to FmHA or its suc-
cessor agency under Public Law 103–354
that the release of collateral will con-
tribute to the project’s success thereby
furthering the goals of the B&I pro-
gram to show why the release of collat-
eral will contribute to the success of
the borrower and repayment of the
loan; and

(B) FmHA or its successor agency
under Public Law 103–354 must not be
adversely affected by the release of col-
lateral; and

(C) If the release of collateral does
not involve a reduction of the FmHA or
its successor agency under Public Law
103–354 guaranteed debt equal to the
net proceeds of the disposition of the
collateral, then it must be determined
that the remaining collateral is suffi-
cient to provide for the recovery of the
FmHA or its successor agency under
Public Law 103–354 guaranteed loan(s).

(ii) Sale of collateral of a going con-
cern to the borrower, borrower’s stock-
holder(s) or officer(s), the lender or
lender’s stockholder(s) or officer(s)
must be based on an arm’s-length
transaction with the concurrence of
FmHA or its successor agency under
Public Law 103–354.

(b) Personal and corporate guarantees.
(1) Unconditional personal/corporate
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